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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF OKLAHOMA 
 

UNITED STATES OF AMERICA,  ) 

       ) 

  Plaintiff,    ) 

       ) 

v.       ) Case No. 14-CR-231-R 

       ) 

MATTHEW LANE DURHAM,   )  

       ) 

  Defendant.    ) 

       ) 

       ) 

 

DEFENDANT’S MOTION FOR LEAVE TO SUPPLEMENT DEFENDANT’S 

RULE 33 MOTION FOR NEW TRIAL AND REQUEST  

FOR EVIDENTIARY HEARING 

 

 COMES NOW Defendant, Matthew Durham, and respectfully moves the Court for 

leave to supplement Defendant’s Rule 33 Motion for New Trial [Doc. 371] on the ground 

that new, important, and material evidence has been discovered.  The following post-trial 

motions and supporting briefs have been filed in this case: 

1. Defendant’s Motion for Arrest of Judgment [Doc. 369];  

2. Defendant’s Rule 29 Motion for Acquittal on Counts 10, 11, 13-17 [Doc. 370]; and 

3. Defendant’s Rule 33 Motion for a New Trial [Doc. 371]. 

However, new evidence has come to light which provides the Defendant a basis for 

a new trial.  Accordingly, Defendant asks leave of Court to supplement Defendant’s Rule 

33 Motion for a New Trial [Doc. 371] within fourteen (14) days to investigate this newly 

discovered evidence.  Additionally, though it is the usual practice that post-trial motions 

involving legal issues do not result in an evidentiary hearing, Defendant hereby requests 
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an evidentiary hearing on his post-trial motions, and requests this Court make a 

determination on all post-trial motions prior to sentencing.  In support thereof, Defendant 

states as follows: 

ARGUMENTS AND AUTHORITIES 

 The relevant issues and concerns related to the newly discovered evidence are 

substantially included in two (2) memoranda attached hereto as Exhibit 1 and Exhibit 2 

(the “Memoranda”).  These Memoranda were personally delivered to the Court by 

Oklahoma County District Attorney David Prater on Monday, September 28, 2015.  On 

that same day, the Court sent the Memoranda by email to Lead Defense Counsel Stephen 

Jones and Assistant United States Attorney Robert Don Gifford, II.  On Wednesday, 

September 30, 2015, Counsel for the Defendant met with United States Attorney Sanford 

Coats in an attempt to resolve this matter; however, no resolution was achieved. 

Defendant’s preliminary analysis of the Memoranda and investigation into the 

matter indicate the following: 

There is a substantial probability that a key expert witness in the Government’s case 

presented false testimony at trial and that AUSA Gifford knowingly and deliberately failed 

to correct the testimony.  Specifically, the Memoranda detail that AUSA Gifford was 

informed by a current sitting Assistant District Attorney in charge of sex crimes at the 

Oklahoma County District Attorney’s Office, who was also a former Assistant United 

States Attorney, and also by Dr. Ryan Brown, a Pediatrician at the University of Oklahoma 

Health Sciences Center specializing in Child Abuse Pediatrics, that testimony regarding 

alleged physical findings of abuse in the alleged victims by the Government’s medical 
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expert, Dr. Mohamed, was inaccurate and not supported by medical research or the 

legitimate medical community.   

When faced with this indisputable evidence during trial that material evidence 

presented by the Government was scientifically unsound, AUSA Gifford was duty-bound 

under the Constitution of the United States and Supreme Court precedent to correct the 

false testimony.  But, Gifford did not correct the false testimony.  Instead, Gifford 

endeavored to evade his duties to the Court, to the Jury, and to the Defendant by speculating 

wildly as to facts not in evidence and creating an imaginary evidentiary predicate to support 

his expert’s false testimony.  As a result, AUSA Gifford not only failed to correct false 

evidence, but, through testimony he solicited and his closing argument, AUSA Gifford 

suggested to the Jury, without any support from the evidence at trial, or even a scintilla of 

support in the record, that Durham was violent and masochistic. AUSA Gifford 

deliberately deceived the Court and the Jurors by his misconduct and his presentation of 

known, false evidence, and thereby violated Durham’s due process guarantees. 

The Memoranda also raise the probability that AUSA Gifford intentionally failed to 

disclose exculpatory evidence.  AUSA Gifford received information from Dr. Brown “that 

it would be quite rare for 5 individuals to have the same findings on exam in regards to 

sexual assault,” as was the case with regard to the medical reports of the alleged victims in 

this case, “unless the perpetrator was using some type of instrumentation.” (Exhibit 2).  Dr. 

Brown further informed AUSA Gifford “that about 95% of [the] time we will have a 

normal finding, and of the 5%, 2/3 o[f] the evidence is found on the clothing or bed.” (Id). 
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Gifford was also told “that it is rare to have findings in sexual abuse exams, especially in 

your preadolescent children.”   

This evidence provided to AUSA Gifford by Dr. Brown is significantly favorable 

to the Defendant because it essentially disproves Dr. Mohamed’s testimony.  It tends to 

show that not only was Dr. Mohamed’s testimony false, but the records and findings of 

abuse by medical professionals in Kenya were also false.  The Jury heard evidence that 

each of the female victims, except one, presented with physical signs of sexual abuse.  

AUSA Gifford was provided evidence during trial that these results were so extraordinary 

as to lack any indicia of reliability, whatsoever, and AUSA Gifford, with the apparent 

support of United States Attorney Sanford Coats, who filed an entry of appearance in this 

case, failed to disclose that exculpatory evidence to the Defendant.  Because a jury 

ordinarily views experts with heightened respect and gives considerable weight to their 

opinions, this false testimony concerning physical findings of abuse was exceptionally 

prejudicial, and the Government’s suppression of it undermines confidence in the outcome 

of the Defendant’s trial and entitles the Defendant to a new trial. 

In addition, the Defendant has received credible information that there was serious 

personal misconduct and inappropriate contact occurring during and after the trial between 

a member of the prosecution team and a media representative covering the trial on a routine 

basis and reporting on the trial.  Counsel for the Defendant is conducting interviews to 

determine whether the Defendant was prejudiced as a result.  Based on preliminary 

investigation, Defense Counsel believes it may have been. 

 

Case 5:14-cr-00231-R   Document 415   Filed 10/02/15   Page 4 of 6



5 

 

CONCLUSION 

This a highly unusual matter which directly and substantially impacted the trial and 

the rights of the Defendant.  The integrity of Defendant’s trial today is suspect.  Though 

the elected District Attorney for the largest county in Oklahoma personally notified the 

United States Attorney for the Western District of Oklahoma that there may have been 

professional misconduct on the part of an attorney or attorneys at the United States 

Attorney’s Office which may have affected the Defendant’s rights, the United States 

Attorney apparently dismissed the concerns and withheld information which was material 

and favorable to the Defendant.  Defendant seeks the opportunity to fully investigate this 

matter and supplement his previously filed Rule 33 Motion for New Trial.  

Finally, Defense Counsel has learned, since the filing of the post-trial motions, of 

inappropriate contacts between Mrs. Eunice Menja and the court-appointed interpreter 

which raises possible questions concerning the legitimacy and accuracy of the translations 

in court. (See Exhibit 3:  Facebook Posts between Eunice Menja and translator Masuma 

Chagani).  Additionally, Defense Counsel has cause to believe that a medical witness from 

Kenya has become a consultant or employee as a “medical consultant” of the Upendo 

Children’s Home.  We are also investigating these claims here and elsewhere. 

RELIEF REQUESTED 

 WHEREFORE, the Defendant prays this Court: 

1.  Grant the Defendant leave to supplement his Rule 33 Motion for New Trial [Doc. 

371]; 

 

2. Hold an evidentiary hearing on Defendant’s Rule 33 Motion for New Trial and 

supplement thereto; and 
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3. Make a determination on all post-trial motions prior to sentencing. 

Respectfully Submitted,  

 

 

       /s/Stephen Jones           

       Stephen Jones, OBA #4805 

       JONES, OTJEN, DAVIS & BLOYD 

       Post Office Box 472 

       Enid, Oklahoma 73702  

       580-242-5500 (phone) 

       580-242-4556 (fax)  

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on October 2, 2015, I electronically transmitted the attached 

document to the Clerk of the Court using the ECF System for filing and transmittal of a 

Notice of Electronic Filing to the following ECF registrants:  Sanford C. Coats, Robert D. 

Gifford, II, David P. Petermann, and Steven Creager. 

 

         

 /s/Stephen Jones    

 Stephen Jones 
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