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Appellant, Sean Matthew Kane, was charged in the District Court of Payne

JOHNSON, JUDGE:

County on November 28, 2012 with three separate cases. In CF-2012-830 Kane
was charged with Count 1 - Knowingly Concealing Stolen Property, a felony,
and Count 2 ~ Obstructing an Officer, a misdemeanor. In CF-2012-832 Kane
was charged with Counts 1 and 2 - Burglary 2»d Degree, felonies. In CF-2012-
834 he was charged with Burglary 2nd Degree, a felony. In each case he
entered a plea of guilty on January 22, 2013. Sentencing was deferred for five
years with rules and conditions of probation.

On May 21, 2014, the State filed an application to accelerate Kane’s
deferred sentences alleging in each case that Kane (1) failed to report and (2)
was delinquent in his supervision fees. At an acceleration hearing on January
27, 2015, Kane stipulated to the State’s allegations. The Honorable Stephen R.
Kistler sustained the State’s application and continued the hearing for
sentencing. At the sentencing hearing on May 19, 2015, Judge Kistler

accelerated the deferred sentence and sentenced Kane to five years suspended,



with rules and conditions of probation, in Case No. CF-2012-834. In CF-2012-
832 the sentences on Counts 1 and 2 were accelerated and Appellant was
sentenced to five years suspended, with rules and conditions of probation. He
was also fined $100.00 on each count. In CF—2012—830 the sentences were
accelerated and Kane was sentenced to five years suspended on Count 1 and
one year in the County Jail suspended on Count 2, with rules and conditions
of probation.

Kane appeals from the acceleration of his deferred sentences raising the
sole issue that the trial court erred by failing to correctly advise him of his appeal
rights. We find reversal is not required and affirm the acceleration of Kane's
deferred sentences.

Kane argues that the trial court failed to advise him of his right to
withdraw his plea at the time of acceleration of his deferred sentences.
Appellant seeks reversal of the acceleration and the opportunity to withdraw
his pleas of guilty in these three cases. In support of his argument, Kane cites
Lewis v. State, 2001 OK CR 6, {5, 21 P.3d 64, which holds it is error when the
trial judge fails to specifically advise the defendant of his right to withdraw his

plea at the time of acceleration. Lewis also holds:

Nevertheless, Appellant was represented by counsel and there is
nothing in the record indicating counsel did not timely and
properly advise Appellant of all his appeal options following the
District Court's acceleration order. In addition, this appeal was
timely filed and appellate counsel did not attempt to seek an
appeal out of time to file an application to withdraw his plea of
guilty, the proper procedure to raise the issue. See Rule 2. 1{E)(1},
Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch.18,



App. (2000). 16 If Appellant indeed believes he has been deprived
of his right to seek to withdraw his guilty plea, the proper
procedure is to file an Application for Post-Conviction Relief with
the District Court requesting an appeal out of time. Rule 2.1(E)(1).
That procedure is specifically designed to allow a hearing wherein
it can be determined whether Appellant was in fact unaware of his
rights, and whether counsel was ineffective in advising Appellant
and in preserving those rights. See Smith v. State, 1980 OK CR 43,
12,611 P.2d 276. [Footnote omitted.]

We agree the trial judge erred by failing to advise Kane of his right to withdraw
_ his pleas. See Gonseth v. State, 1994 OK CR 9, 111, 871 P.2d 51. However,
based upon our holding in Lewis, if Kane seeks a certiorari appeal out of time
in these three cases in which he received suspended sentences, the proper
remedy is to file an application for post-conviction relief seeking a certiorari
appeal out of time.
DECISION

The acceleration of Sean Matthew Kane’s deferred sentences in Payne
County District Court Case Nos. CF-2012-830, CF-2012-832 and CF-2012-834
is AFFIRMED. Pursuant to Rule 3.15, Rules of the Oklahoma Court of Criminal
Appeals, Title 22, Ch.18, App. {2016), the MANDATE is ORDERED issued

upon the filing of this decision.
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