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This memorandum details how the Federal Bureau of Prisons computes federal 
sentences imposed when the defendant is under the primary custodial jurisdiction of 
state authorities.  This is probably the single most confusing and least understood 
federal sentencing issue.  To place this discussion into context, basic sentencing 
principles will be discussed and then applied to state and federal sentencing interaction. 
The policy of the Bureau of Prisons concerning where the federal sentence is served 
will also be addressed. 
 

BASIC FEDERAL SENTENCE COMPUTATION DECISIONS 
 

In any computation of a federal sentence, two separate decisions must be made: 
when the federal sentence commences and to what extent the defendant can receive 
credit for time spent in custody prior to commencement of sentence.

1
  For offenses 

committed prior to November 1, 1987, each of these decisions is governed by repealed 
18 U.S.C. § 3568.  Section 3568 specifies that the Attorney General is responsible for 
sentence computation decisions.  For offenses committed on or after November 1, 
1987, commencement of federal sentence is governed by 18 U.S.C. § 3585(a), and 
prior custody credit is governed by 18 U.S.C. § 3585(b).  The provisions of § 3585 were 
designed to maintain the same basic authority for sentence computation in the Attorney 
General as under its predecessor.  United States v. Wilson, 503 U.S. 329, 112 S.Ct. 
1351 (1992).  Wilson held that, although new § 3585 omits the language of old § 3568 
specifying that the Attorney General is responsible for sentence computation, Congress 
did not intend to change this well settled authority.  Id.  The authority of the Attorney 
General to compute sentences has been delegated to the Federal Bureau of Prisons by 
28 C.F.R. § 0.96 (2010). 

2
 

 

COMMENCEMENT OF FEDERAL SENTENCE 
 

The underlying principle of both repealed § 3568 and present § 3585(a) is that a 
federal sentence commences when the defendant is received by the Attorney General 
of the United States for service of his federal sentence.

3
   When a federal sentence is 
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imposed on a defendant in state custody, the federal sentence may commence when 
the Attorney General agrees to designate the state facility for service of the federal 
sentence. 

4
  The designation authority of the Attorney General under repealed 18 

U.S.C. § 4082 had been delegated to the Federal Bureau of Prisons. 28 C.F.R. § 
0.96(c).  Present 18 U.S.C. § 3621 explicitly vests the designation authority in the 
Bureau of Prisons.  The earliest date a federal sentence can commence is the date it is 
imposed.  Thus, a concurrent sentence commences on the date of its imposition; not on 
the date of commencement of prior sentence, or some earlier date. 

5
  A sentence 

cannot be ordered to commence at a date prior to its imposition.
6
 

A federal sentence does not begin to run when a federal defendant is produced 
for prosecution by a federal writ of habeas corpus ad prosequendum from state 
custody.

7
  The state authorities retain primary jurisdiction over the prisoner; federal 

custody does not commence until state authorities relinquish the prisoner on 
satisfaction of the state obligation.

8
  The sovereign which first arrested the offender has 

primary jurisdiction over the offender, unless that sovereign relinquishes it to another 
sovereign by, for example, bail release, dismissal of the state charges, parole release, 
or expiration of state sentence. 

9
  When a prisoner is borrowed from the primary 

custodian via a writ of habeas corpus ad prosequendum, principles of comity require 
the return of the prisoner to the primary custodian when the prosecution has been 
completed.

10
  This concept of primary jurisdiction controls many of the decisions in this 
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area. 
 

PRIOR CUSTODY CREDIT  
 
 Under the old § 3568, a federal prisoner was not entitled to prior custody time 
credit towards a federal sentence for the period spent in state custody especially when 
the state provided credit for the same period towards a state sentence.

11
  Time in 

custody of the United States Marshal pursuant to a federal writ of habeas corpus ad 
prosequendum from state custody is not federal custody in connection with the federal 
offense. 

12
  For new law cases, the Supreme Court noted that under new § 3585(b), 

"Congress made clear that a defendant could not receive double credit for his detention 
time."  United States v. Wilson, 112 S.Ct.  at 1356.  Under § 3585(b), prior custody 
credit cannot be granted if the prisoner has received credit towards another sentence.

13
 

There are some limited exceptions,
14

 but the general rule is no credit is afforded 
towards a federal sentence if credit has been given for the same period of custody 
towards a state sentence. 
 

CONCURRENT VERSUS CONSECUTIVE SERVICE OF FEDERAL SENTENCE WITH 

STATE SENTENCE 
 

As in the commencement decision, the order in which sentences are served is 
governed by the concept of primary jurisdiction.  If state and federal sentences are 
imposed on an offender, the general rule is that the sentence imposed by the sovereign 
with primary jurisdiction is served first.   Generally, decisions concerning concurrent or 
consecutive service of a federal sentence with a state sentence are not dependent on 
the order of sentence imposition.  If the federal judgment and commitment order is 
silent and if the state authorities have primary jurisdiction over the defendant, the 
default by the Bureau of Prisons is to compute the federal sentence as  consecutive to 
the state sentence regardless of which sentence was imposed first

15
.  Under 18 U.S.C. 

§ 3584, the federal sentencing judge may specifically order the federal sentence to run 
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consecutively with a state sentence.
16

  The Bureau of Prisons interprets § 3584 to also 
permit the federal judge to order concurrent service with an existing state sentence. 

17
  

There is a split in the circuits on whether the federal judge can order concurrent or 
consecutive service with a state sentence yet to be imposed. 

18
  This issue may be 

resolved soon: certiorari has been granted in Setser v. United States, 607 F.3d 128 (5th 
Cir. 2010), cert. granted, (June 13, 2011) (No. 10-7387), The position of the United 
States is that § 3584 does not authorize a federal sentencing court to order concurrent 
or consecutive service with a sentence yet to be imposed.  The sentencing court could 
recommend concurrent or consecutive service with a yet to be imposed state sentence. 
The Bureau would consider strongly any such recommendation from the federal 
sentencing court.

19
   To allow the federal sentence to commence, the Bureau of Prisons 

designates the state correctional institution (the primary custodian) for service of the 
federal sentence.  Since the earliest date a federal sentence can commence is the date 
it is imposed, this designation may be made nunc pro tunc no earlier than the date of 
federal sentencing.  A sentence may not be ordered to run concurrently with a sentence 
which has been served.

20
   

Under old law, 18 U.S.C. § 3568, when the state had primary jurisdiction, an 
order by the federal sentencing judge to run the federal sentence concurrently with a 
state sentence (even one yet to be imposed) was treated by the Bureau of Prisons as a 
recommendation since the federal sentencing court had no power to order a federal 
sentence to run concurrently with a state sentence. 

21
  Since the Bureau usually follows 

a concurrent recommendation from the sentencing judge, the issue of the authority of a 
federal judge to order concurrent service has been rarely tested.  To give effect to the 
federal sentencing court's recommendation and allow the federal sentence to 
commence, the Bureau designates the state facility for service of the federal 
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sentence.
22

 
 

PLACE OF INCARCERATION 
 

The primary custodian is responsible for the custody of the defendant, until 
primary jurisdiction is relinquished.  If a defendant has been arrested by state 
authorities and the state never relinquished custody (by bail, dismissal of charges, 
parole, etc.), the defendant must serve his state sentence in state custody.  Production 
of the defendant via a federal writ of habeas corpus ad prosequendum does not shift 
the primary jurisdiction of custody to federal authorities.

23
  After the writ is satisfied, the 

United States Marshal must return the "loaned" defendant back to the state, the primary 
custodian.  Primary jurisdiction is not affected by the order of imposition of federal and 
state sentence. 

The jurisdiction which is the primary custodian is responsible for the cost of 
incarceration.  When the federal authorities are the primary custodian of the prisoner, 
the United States bears the cost of incarceration.  When the state authority is primary 
custodian, the state bears the cost of incarceration.  When the state has primary 
jurisdiction over a defendant, the federal sentencing judge may not order the delivery of 
the defendant for service of sentence in a federal institution.  This order is tantamount 
to a transfer of custody beyond the jurisdiction of the federal court. 

24
  Similarly, when 

the state has primary jurisdiction, the state sentencing judge cannot order that the state 
prisoner be transported to a federal institution to serve his state sentence.

25
  A state 

court has no authority to order how a federal sentence is to be computed or served.
26

 
There are several ways the Federal Bureau of Prisons may accept a prisoner in 

primary state custody.  First, under a contract pursuant to 18 U.S.C. § 5003, the state 
authority could request transfer of the prisoner to federal authorities with the 
understanding that the cost of incarceration are reimbursed to the United States.  A 
request to transfer under a contract is usually initiated by the correctional authority of 
the state with primary jurisdiction.  The existence of a contract between the state in 
question and the Bureau must be determined.  Secondly, the United States Attorney's 
Office may sponsor the placement of a state prisoner in the witness protection program 
under 18 U.S.C. § 3521.  Finally, the Federal Bureau of Prisons will accept a state 
defendant when the state authorities relinquish primary jurisdiction by parole, bail, 
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dismissal, etc.  The act relinquishing primary jurisdiction usually requires the United 
States Marshal to assume custody pursuant to an outstanding detainer.  The Marshal 
then transfers the prisoner to a federal facility designated by the Federal Bureau of 
Prisons.  If the United States obtains a state inmate under the Interstate Agreement of 
Detainers Act (instead of through a writ), the same concepts discussed herein apply: 
the production of an inmate under the IAD does not shift primary jurisdiction.                  
                                     

IMPACT OF SENTENCING GUIDELINE 5G1.3 
 

At sentencing, it is important to determine to what extent U.S.S.G. § 5G1.3 
applies to the defendant.  In certain circumstances, 5G1.3 permits the court to make an 
adjustment or a downward departure for time spent in detention which would not be 
awarded towards the federal sentence by the Bureau of Prisons under 18 U.S.C. § 
3585(b).  Section 5G1.3 has been modified several times, so it is crucial to determine 
which version applies to the defendant.

27
  The present version of 5G1.3 permits an 

adjustment (non-departure) if the time in detention is related to the federal offense 
(5G1.3(b)).    If the court finds an adjustment is justified based on a discharged 
sentence, the adjustment is to be via downward departure.  If the federal sentencing 
judge invokes 5G1.3, it is crucial for the Judgment and Commitment order to delineate 
exactly how the court determined the sentence.   For example, if the court applied an 
adjustment, a reference to 5G1.3(b) and the amount of adjustment should be noted on 
the Judgment and Commitment order.  This reference assists the Bureau in resolving 
issues concerning the court’s intent, which issues often arise years after the sentence 
was imposed.  It is important to note the Bureau of Prisons will apply the prior custody 
credit standards of 18 U.S.C. § 3585(b) to every federal sentence.  Any reference in the 
Judgment and Commitment order to credit for time served is unnecessary and , thus, 
superfluous.  
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