


appear i Courl tor Preimmary Hoarnme Conterence on Apnl 5H, 2007 and o
warrant sucd for his anrest. (OR 23, 31} Judge Doak resel Petilioner Neugen!'s
bond o $40,000-double the origmal bond. (OR 23) Pelitioner Neugent was
subsequently arrested and returned 1o the custody of the Oklahoma Counly
Sheriff eight {8) months after his failure to appear. (OR 34) He was arraigned on
December 14, 2007 and his bond remained at the $40,000 amount originally set
by Judge Doak. {OR 33) Preliminary Hearing Conference was set for January 3,
2008 at 1:30 p.m. (OR 33} On January 3, 2008, Petitioner requested a Preliminary
Hearing which was set for February 4, 2008 at 9:00 a.m. {OR 35) Elkins Bail Bonds
subsequently posted Petitioner Neugent's bond on January 7, 2008 and
Petitioner was released from custody. (OR 36) Petitioner Neugent retained
defense counsel and counsel entered her appearance as attorney of record on
February 1, 2008. (Tr. 4/13-14)

Defendant appeared in Court with defense counsel on February 4, 2008
for Preliminary Hearing. (OR 49) The State filed its "Motion for Detention Without
Bond" on that date. (OR 39) Petitioner Neugent was arrested and taken into
custody in the courtroom. The “Brill" hearing on the State’s motion was set for
February 5, 2008 at 2:30 p.m. before the Honorable Twyla Mason-Gray, Judge of
the District Court of Oklahoma County.

At the "Brill" hearing, the State presented the testiimony of Corporal Larry

Grant of the Oklahoma County Sheriff's Department Fugitive Task Force.
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Detense counsel was nol allowed 1o prosent the feshmony of Peihonoer
Neugent's bondsman-Mi. Quincell Allen. Rospondent informed defense
counsel she was only mterested in evidence regarding why Pehtioner faled 1o
appear and remained gone for eight (8) months. (Tr. 12/21-24; 13/6-9)
Respondent then sustained the State’s motion. (Tr. 13/9) Respondent based her
ruling on the State’s pleadings and the festimony of Corporal Larry Grant. (Tr.
13/18-20) The State presented a prepared order which Respondent and the
State signed. [OR 50-55) Defense counsel signed the order "over defense
objection.” (OR 55)

Pelitioner seeks relief from his illegal confinement as a result of
Respondent’s Order of February 5, 2008 ordering Petitioner held without bond in

the form of a Writ of Habeas Corpus, pursuant to Brill v. Gurich, 965 P.2d 404

(OkI.Cr. 1998], the Fifth, Eighth, and Fourteenth Amendments 1o the United States
Constitution and Article 1l, Sections 7, 8, 2, 10 and 20 of the Oklahoma

Constitution.

ARGUMENT AND AUTHORITY

RESPONDENT ABUSED HER DISCRETION BY
IGNORING THE PROCEDURAL REQUIREMENTS OF
BRILL V. GURICH.

Criminal defendants in Oklahoma have a constitutional right to bail

pending trial except for several constitutionally enumerated exceptions. OKLA.



CORNST cot 2 scot 8(A) Inreagardd to the naht To bau, this Court bas wlton ihe
followmg

. [O]Jur constitutional provisions guarantee the right 1o
bail to an accused in a criminal case subject 1o limited
exceptions. This guaraniee is based upon the legal
principle that a person accused of a crime is presumed
to be innocent of the charged offenses and shall be
admitted to bail until his or her guilt has been
determined. See Petition of Humphrey, 1979 OK CR 97,
601 P.2d 103, 106. Unless this right to bail before trial is
preserved, the presumption of innocence will lose its
meaning. See Stack v. Boyle, 342 US.1,4,72S.Ct. 1,3,
96 L.EA. 3 [1951). The right fo freedom before
conviction permits the unhampered preparation of a
defense and serves to prevent the infliction of
punishment prior to conviction. Id. The judges of this
State have a duty and a responsibility to apply the law
and, further, in these matters they must ensure bail is not
used as a tool of punishment. Because of the
constitutional mandate, bail must be set in a
reasonable amount 1o ensure the presence of an
accused at future proceedings, and the denial of bail is
allowed only under very limited circumstances. Brill v.
Gurich, 965 P.2d 404, 406 [Okl.Cr. 1998).

In Brill v. Gurich, this Court mandated the necessary procedural
requirements, consistent with constitutional due process, before a Judge may
deny a defendant’s constitutional right to bail under Article 1l, Section 8(A) of the
Oklahoma Constitution. Brill v. Gurich, 965 P.2d 404 (OkI.Cr. 1998); OKL. CONST.
art. I, sect. 8(A). Respondent abused her discretion by ignoring the procedural
requirements of Brill. Petfitioner was—and continues to be--illegally detained in
violation of his constitutional and due process rights guaranteed under the Fifth,

Eighth and Fourteenth Amendments 1o the United States Constitution and Article
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I Serc frons /7, 8,9, 10 and 20 ol the Oklahoma Constitution U.S, CONST canends
V. VI and XIV; OKLA.CONST it 1, sects. 7, 8. 9 10 & 20.

A. The “Brill” Motion and Hearing Were Not Timely

In Brill v. Gurich, this Court mandated that before a defendant may be
held without bail that "a hearing shall be held immediately upon the person's
first appearance before the judicial officer.” Brill v. Gurich, 965 P.2d at 408. In
this case, the State did not file its “Motion for Detention Without Bond" prior 1o
Petitioner Neugent's first appearance-his arraignment affer his refurn to custody.
Instead, Judge Hall arraigned Petitioner and set his bond at $40,000-twice the
amount of the original bond. (OR 33) The State did not file its "*Motion for
Detention Without Bond" prior to Petifioner’s Preliminary Hearing Conference.
The State waited until Petitioner had bonded out of jail, hired an attorney, and
appeared on February 4, 2008 for Preliminary Hearing. (OR 39)

The State's actions in this case are remarkably similar to those condemned
1979). In Humphrey, the State sought to “strengthen” the defendant’s bond
under 22 O.S. Section 1109 based on an allegation that defendant had become

"

"a dangerto society.” 22 O.S. Sect. 1109. The trial court in that case issued an
ex parte order for the defendant’s arrest and incarceration pending hearing on

the State's Section 1109 moton.

The Court of Criminal Appeals condemned the procedure. The Court



wrote that T[Hhe oxhaordmary proc coding was devord of any clemoent of doc
process.” Id. Moreover, the Courl ol Criminal Appeals deterrmimed that the
“defendant is entitled to notice of the heanng and the opportunity to be heard,
and the State isrequired to prove the statutory ground upon which it relies.” 1d.
“"Only then,” the Court explained, "shall the defendant be required to give
additional security or be incarcerated.” 1d.

There is no constitutional, statutory or caselaw authority to support the
procedure used by the State in this case. The Court of Criminal Appeals stated

unequivocally in Brill v. Gurich that “a hearing shall be held immediately upon

the person'’s first appearance before the judicial officer. . .”. Brill v. Gurich, 965
P.2d ai 408. The State should have filed its Motion prior to Pefitioner’s
arraignment after his return fo custody. It did not.

Petitioner was—and continues to be-- illegally detained in violation of his
constitutional and due process rights guaranteed under the Fifth, Eighth and
Fourteenth Amendments to the United States Constitution and Article I, Section
7,8, 9,10 and 20 of the Oklahoma Constitution. U.S. CONST. amends. V, Vil &
XIV; OK. CONST. art. Il, Sects. 7, 8, 2,10 & 20.

B. Respondent Denied Petitioner the Right to Cross-Examine Witnesses

The Court of Criminal Appeals, in Brill v. Gurich, gave the accused the

right cross-examine the witnesses against him. The Court specificatly stated that

"The person shall be afforded an opportunity . . to cross-examine witnesses who
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appear al the heanng.” Bull v. Gurich, 965 P.2d al 409. In the mstant case, the
State relied on the bare allegations nits Moton which inciuded a summary of
the relevant police reports. Petitioner Neugent was not afforded the right to
cross-examine the police officers whose reports were summarized in the State’s
Motion and upon which the Judge relied in ordering Petitioner held without
bond. They did not testify.

Respondent relied solely on the State’s pleadings and the testimony of
Corporal Grant in granting the State's Motion. (Tr. 13/17-20) In so doing,
Respondent abused her discretion, denied Petitioner's constitutional right to
cross-examine the witnesses against him, and violated Petitioner's constitutional
and due process rights guaranteed under the Fifth, Eighth and Fourteenth
Amendments to the United States Constitution and Article 1l, Sections 7, 8, 9, 10
and 20 of the Oklahoma Constitution.  U.S. CONST. amends. V, VIl & XIV.; Art. I,

OKL. CONST., sects. 7, 8. ,9.10 & 20; Crawford v. Washington, 544 US. 36, 124 S.Ct.

1354, 158 L.EA.2d 177 (2004).

C. Respondent Denied Petitioner the Right to Call Witnesses

The Court of Criminal Appeals, in Brill v. Gurich, gave the accused the
right to call witnesses at a "Brill” hearing. The Court stated that “the person shall
be afforded an opportunity to . . . present witnesses . . . . Brill v. Gurich, 965 P.2d

at 409. Respondent in this case abused her discretion by refusing to allow



Penhoner o ol b Donasmcn - M Qomc et Allen whicn resutiedd 1 fhc e gl
detenhon of Pefiiioner thereby denying Petitioner's conshtutional rights and due
process ot law guararieed under the Fifth, Eighth, and Fourfeenin Amendments
fo the United States Constitution and Arficle H, Sections 7, 8, 9,10, & 20 of the
Oklahoma Constitution. (Tr. 12/6-25: 13/1-20) U.S. CONST. amends. V. VIIi & XIV.;
Art. I, OKL. CONST., sects. 7, 8,9, 10 & 20.

When Petitioner called Mr. Alien to testify, Respondent asked "For what
purpose2” (Tr. 12/7) Defense counsel responded "He is Mr. Neugent's
bondsman and he would testify, tell the Court that Mr. Allen is working, he is
paying.” (Tr. 12/8-10} Defense counsel further offered that Petitioner “has fulfilled
everything that he has asked him to do” and “[hje has hired counsel.” (Tr.
12/12-13, 19) Respondent was not “inferested" in Mr. Allen’s testimony. (Tr.
12/21). Rather, Respondent only wanted to know “why he did not appear in
court when he was ordered to. . ., {Tr. 12/21-22)

Respondent abused her discretion in refusing to allow Petitioner to call g
witness which resulted in his illegal detention in violation of his constitutional
rights and due process of law guaranteed under the Fifth, Eighth, and
Fourleenth Amendments to the United Siates Constitution and Article I, Sections
7.8.9.10 & 20 of the Oklahoma Constitufion. US. CONST. amends. V, VIII & X1V

Art. 1, OKLA. CONST., sects. 7,8, 9, 10 & 20.




D. Respondent Erroneously Assigned Petitioner
the Burden to Produce Evidence

Respondent abused her discrehon in assigning 1o Petilioner the burden o
produce evidence explaining his bond torfeiture. In so doing, she ignored the
procedural requirements of Brill resulting in the illegal detention of Petitioner in
violation of his consfitutional rights and due process of law guaranteed under
the Fitih, Eighth, and Fourteenth Amendmenis to the United States Constitution
and Arlicle 1l, Sections 7, 8, 9, 10 and 20 of the Oklahoma Consfitution. U.S.
CONST. amends. V, VIII & XIV.; Art. ll, OKLA. CONST,, sects. 7, 8,9, 10 & 20.

Respondent made it clear during the hearing that she was placing on
Petitioner the burden 1o bring forth evidence regarding "'why he did not appear
and why he was essentially a fugitive from justice for eight months. . .". (Tr. 13/6-
8) She explained that "I think that that is an important piece of this.” (Tr. 13/8-9)

The Court of Criminal Appeals, in Brill v. Gurich, placed the burden entirely on

the State to prove by clear and convincing evidence that “the proof of guilt is
evident, or the presumption thereof is great” and that "no condition or
combination of conditions will reasonably assure the safety of any other person
and the community.” Brill v. Gurich, 965 P.2d at 409. The Court of Criminal
Appeals has never assigned to defendant the burden to prove anything at a
“Brill” hearing. The burden is entirely on the State.

Respondent, in assigning to Petitioner the burden to produce evidence at

the “Brill" Hearing, ignored the procedural requirements of Brill resulting in the

9
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Hoeagar doetonfion of Potiorer i violation of bis constitubional nghls aind o
process of law guaranteed by the titin, Cighth, and Fourteenih Amendments 1o
the United States Constituhon and Article I, Section 7, 8, 2. 10 and 20 of the
Oklahoma Constitution. U.S. CONST. amends. V, VIII & XIV.; OKLA. CONST.,
sects. 7, 8,9, 10 & 20.

In summation, Petitioner submits Respondent abused her discretion by
ignoring the procedural requirements of Brill v. Gurich by hearing the State's
motion which was not timely filed, by denying Petitioner the right to cross-
examine the witnesses against him, by refusing to allow Petitioner to call
witnesses, and by assigning to Petitioner the burden fo produce evidence
regarding his failure to appear. In so doing, Respondent ordered Petitioner
ilegally confined and deprived of his liberty in violation of his constitutional and
due process rights guaranteed under the Fifth, Eighth and Fourteenth
Amendments to the United States Constitution and Article I, Section 7, 8, 9, 10
and 20 of the Oklahoma Constitution. U.S. CONST. amends. V, VI & XIV.; OKL.
CONST. art. ll, sects. 7,8, 9, 10 & 20.

Petitioner respectiully prays that the Court of Criminal Appeals grant this
Petition and that Writ of Habeas Corpus issue ordering the immediate release of

Petfitioner from the Oklahoma County Jail.
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RESPONDENT ABUSED HER DISCRETION IN GRANTING THE

STATE'S MOTION BECAUSE THE STATE OFFERED NO

EVIDENCE TO SUPPORT THE ALLEGATIONS IN ITS MOTION.

Respondent abused her discretion by sustaining the State's *Motion tor
Detention without Bond"” when the State tailled to present evidence to support
the allegationsinits motion. Evidence is detined as "[a]ny species of proot or
probative matter, legaily presented at trial of anissue by the act of the parties
through the medium of witnesses, records, documents, exhibits, concrete
objects, efc., for the purpose of inducing belief in the minds of the court or jury
as to their contention.” BLACK'S LAW DICTIONARY, 498, (5™ ed. 1979).

The State in this case filed its “Motion to Deny Bail” alleging that Petitioner
shovuld be held without bail because of the following enumerated exceptions to
the constitutional right to bail under Article 1, Section 8 of the Oklahoma
Constitution:

1. Petitioner is charged with a confrolled dangerous substance offense
for which the maximum sentence may be at least ten (10) years
imprisonment — Count 4, possession of a confrolled dangerous
substance (marijuana) after former convicthion;

2. Petitioner is charged with an offense the maximum sentence may
be life imprisonment or life imprisonment without parole—-Count 6,

possession of a controlled dangerous substance {cocaine base)

I | E——————————



with intent o disinbutc alter former convichon. [(OK 39 40). OKIA
CONSIT. arlicle I, Sect 8[A) 2 & 5.

The punishment range for the offense as alleged in Count 4 and Page Two
of the Information is two (2] to ten (10] years in prison. 63 O.5. Sect. 2-402(B)(2).
The offense without a prior drug conviction is a misdemeanor which carries up to
a year in the county jail. 63 O.S. Sect. 2-402(B}(2). The State has alleged
Petitioner has a prior drug conviction which raises the offense of possession of
marijuana from a misdemeanor to a felony. 63 O.S. Sect. 2-402(B)(2).

Petitioner submits that, under the Court of Criminal Appeals reasoning in

Brill v. Gurich, the State had the burden to produce evidence sufficient to prove

by clear and convincing evidence that Petitioner has a prior drug conviction as

alleged on Page Two of the Information and Petifioner’s guilt of this alleged

offense "is evident or the presumption great.” Brill v. Gurich, 965 P.2d at 409. The
State did not present any evidence during the hearing 1o support the bare
allegations of its motion regarding the facts of the offense alleged in Count 4
which would enable the Court to determine by clear and convincing evidence

that Pelitioner’s guilt "is evident or the presumption great.” Brill v. Gurich, 965

P.2d at 409. The State did not present any witnesses, records, documents,
exhibils or concrete objects regarding the facts alleged in Count 4 or the
alleged prior conviction which would enable the Court to determine by clear

and convincing evidence that Petitioner's guilt "is evident or the presumption



cpeat” and thad the ponsshinmient range apphoabie an s case felhwaihinm thic
Article I, Section 8{A] (5] exceplion. OKLA.CONST. atlil, Sect. 8(A)(5).

The punishmeni range for the offense alleged in Count 6 of the
Information, without prior conviction is life in prison. 63 O.S. Sect. 2-401(B)(1).
The State did not present any witnesses, records, documents, exhibits, or
concrete objects regarding the facts of the offense alleged in Count 6.
Respondent abused her discretion in finding by clear and convincing evidence
that Petitioner’s guilt "is evident or the presumption great” on Count 6 when
there was no evidence in the record to support such a finding.

The State also alleged that “there is a serious risk that Defendant will
endanger the safety of another person or the community” because of the
alleged facts of the instant drug and gun possession case, a prior arrest and
acquittal for rape and forcible oral sodomy, two prior drug offenses, a prior
second degree burglary, and a misdemeanor assault and battery. (OR 40-42)
([emphasis added). The State produced no witnesses, records, documents,
exhibits, or concrete objects 1o support any of the bare allegations in its motion
regarding Petitioner’s "dangerousness.” Respondent abused her discretfion in
finding by clear and convincing evidence that, if allowed to remain at liberty on
bond pending trial, “the safety of others in the community cannot be
reasonably assured. . .” when there is no evidence in the record 1o support the

finding. (OR 53-54) Petitioner submits that mere allegations, standing alone, can



noever support afindimg of proot by clear and convincing evictena o

The State also alleged hal bond should be denied "because of the
allegations, and the evidence underlying those allegations, there is no condition
or combination of condifions that will reasonably assure Petitioner's appearance
or the safety of victims or any other person in the community.” (OR 42-43) The
State had the burden o prove by clear and convincing evidence that "no
condition of release would assure the safety of the community or any other

person.” OKLA.CONST. art. li, Sect. 8.; Brill v. Gurich, 965 P.2d at 409. The State

presented no witnesses, records, documents, exhibits, or concrele objects to
support the allegations in its motion that there was *no condition or
combination of conditions with would assure the safety of the community or any
other person.” OKLA.CONST. Art. Ii, Sect. 8. The State presented no witnesses,
records, documents, exhibits, or concrete objects to support its allegation that
Petitioner is a danger to the "community or any other person” as required by Biill
v. Gurich, 965 P.2d at 409.

The only testimony presented by the State at the “Brill” hearing to support
the many allegations in its motion was that of Corporal Larry Grant of the
Oklahoma County Shernff's Department Fugilive Task Force. Corporal Granf
testified that Petitioner's "paperwork hit my desk around June or July of *07 that
we considered him a fugitive from justice.” (Tr. 6/21-22) Grant testified they

began an investigation to locate Petitioner. (Tr. 7/4) He agreed that "hours-wise”
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was anextensve seare b tor Pethioner. (I 7/15 17) He alse teshiicdd that
Pelitioner was anrested in Weatherford “if 'm not nustaken™ and that, in his
oninion, Pelilioner was a fight risk. {Tr. 8/12-13, 15-16)

Corporal Grant did not testify to the alleged facts of the instant case.
Corporal Grant did not testify about Petitioner’s alleged prior arrests or
convictions. Corporal Grant did not testify that Petitioner is violent or has a
history of violence. Corporal Grant did not testify regarding any incidents
regarding Petitioner’s alleged “dangerousness.” Corporal Grant's testimony
was iirelevant.

Corporal Grant did testify that, in his opinion, Petitioner was a flight risk.
Presumably, this testimony was offered to support the State’s allegation that
bond should be denied because there was a risk Petitioner would not appear
because he failed to appear on April 5, 2007 for a preliminary hearing. (OR 40)
The fact that a defendant may be a flight risk because of a previous bond
forfeiture might be relevant in setting the amount of bond. |t obviously was a
consideration when Judge Doak set bond at $40,000-double Petifioner’s initial
bond-following Petitioner's failure to appear. (OR 23} However, under Article 1,

Section 8 and this Court’s holding in 8rill v. Gurich, it was irelevant in determining

whether Peiitioner should be held without bail pending irial.
In granting the State’s motion, Respondent stated . .. I'm sustaining the

State’s motion" and that she was “satisfied with their pleadings and with the



recorcd that' s made ™ [T 137718 20) s obvious rom the ansconpt of the
February 5" hearnng that Respondent ordered Pelitioner held withoul bond
based on the State's allegations, Petitioner’s prior failure to appear, Corporal
Grant's opinion that Petitioner was a flight risk, and Petitioner’s failure to offer an
explanation for his prior failure to appear. (Tr. 12/21-24; 13/6-9, 18-20) There is no
evidence in the record to support a finding by clear and convincing evidence
that Petitioner fell within one of the alleged constitutional exceptions to the
constitutional right to bail nor that Petitioner's “guilt was evident, or the
presumption . .. great,” nor that there was “no condition of release” that “would
assure the safety of the community or any person” as required by this Court in

Brill v. Gurich, 965 P.2d at 408-409. OKLA. CONST. art. II, Sect. 8(A).

In order to obtain a Writ of Habeas Corpus, Petitioner must show that his

current confinement is uniawful. Phillips v. Page, 451 P.2d 23 {Okl.Cr. 1969).

Respondent abused her discretion and ordered Petitioner illegally detained
without bond pending trial in violation of his constitutional rights and due process
of law guaranteed under the Fifth, Eighth and Fourteenth Amendments to the
United States Constitution and Article I, Section 7, 8, 92, 10 and 20 of the
Oklahoma Constitution because the State presented no evidence at the "Brill”
hearing fo support the allegations in its motion. U.S. CONST. amends. V, VI, &
XIV; OKLA.CONST. art. II, sects. 7, 8, 2, 10, & 20. Petitioner prays that this Court

grant this petition and that a Writ of Habeas Corpus issue ordering Petitioner's



mmcediale release hom the Oklahoma County Janl.
CONCLUSION
For all the above and foregoing reasons, Petitioner respectiully prays thal
this Court grant this Pelition and issue a Writ of Habeas Corpus and order

Petitioner's immediate release from the Oklahoma County Jail.

Respectiully submitted,

IA A. VIOL, OBA#15831
N.W. 11" Street
Oklahoma City, Oklahoma 73120
(405) 528-1285

(405) 525-8127 (Fax)

ATTORNEY FOR PETITIONER

CERTIFICATE OF DELIVERY

| certify that on the%oy February, 2008, | hand-delivered a true and
correct copy 1o the Honorable Twyla Mason-Gray, or her duly authorized
representative, at the Oklahoma County Courthouse, Second Floor, and to
Assistant District Attorney Tom Shurr, 320 Robert S. Kerr, 5™ Floor, Oklahoma City,

Oklahoma.




