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Respondent.

ORDER REMANDING POST-CONVICTION APPEAL
FOR FURTHER PROCEEDINGS

On October 27, 2000, the above-named Petitioner, pro se, filed a Petition
in Error and supporting brief appealing from a final judgment of the Bryan
County District Court, Case No. CF-98-88, the Honorable Farrell M. Hatch,
presiding. By Court Minute entered on October 3, 2000, the District Court
denied an Application for Post-Conviction Relief filed by Petitioner on September
18, 2000. A formal journal entry of the District Court’s final judgment was filed
with the trial court clerk on November 3, 2000.

On January 8, 2001, this Court entered an Order directing the post-
conviction appeal record received by this Court be returned to the trial court for
inclusion of items required by our Court’s Rules for post-conviction appeals. The
District Court Clerk was also directed to certify that a certified copy of the jour-
nal entry of the District Court’s final judgment was sent to Petitioner. On Febru-
ary 1, 2000, the completed post-conviction appeal record was filed. This record
indicates there was forwarded to Petitioner on November 3, 2000, a certified copy

of the District Court’s final judgment. (O.R. 98.)

I. Petitioner’s Post-Conviction Claim
Within his Application for Post-Conviction Relief, Petitioner argued that the

District Court, in a manner exceeding its jurisdiction, modified Petitioner’s



original judgment and sentence. To understand the source of Petitioner’s com-

plaint, it is necessary to recount the history of his convictions and sentencings.

A. Petitioner’s Convictions

On December 29, 1999, before Judge Hatch, Petitioner, represented by S.
Douglas Elliott, entered pleas of nolo contendere to Count I, Trafficking Metham-
phetamine; Count III, Possession of Marijuana; and Count IV, Unlawful Posses-
sion of Drug Paraphernalia.! These offenses were each alleged to have occurred
on February 18, 1998. (O.R. 18.) There being no plea agreement, the District
Court ordered a pre-sentence investigation. (O.R. 44-51.)

On February 26, 1999, the matter came on for sentencing. After consid-
ering the arguments and evidence offered at this hearing (O.R. 52), the District
Court sentenced Petitioner for Trafficking to ten years imprisonment in the
custody of the Department of Corrections and assessed a $25,000.00 fine. The
District Court ordered the last nine years of this ten-year sentence suspended
under certain rules and conditions of probation. The District Court further
sentenced Petitioner to one year for the marijuana possession and one year for
the paraphernalia possession. The one year terms were directed to be served in
the custody of the county sheriff. (O.R. 53-56.) All three sentences were to be

served consecutively.?2 No appeal of these convictions was taken.

B. Petitioner’s Resentencing
On March 24, 1999, less than one month after pronouncement of Peti-

tioner’s judgments and sentences, the State filed a “Motion to Modify Sentence.”

1 The charge of Possession of Methamphetamine alleged in Count II was dismissed. (O.R. 53.)

2 The blanks provided within the journal entry of Judgment and Sentence for the sentencing
judge to state whether Petitioner’s sentences would be served consecutively or concurrently were
left unmarked. (O.R. 54.) Unless specifically ordered to be served concurrently, sentences by
operation of law are to be served consecutively. Beck v. State, 1970 OK CR 207, 197-9, 478
pP.2d 1011, 1012.
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(O.R. 60.) The State complained that 63 O.S.Supp.1997, § 2-415(D)(3), prohib-
ited suspension of Petitioner’s trafficking sentence. The State alleged its Motion
was being made “pursuant to 22 O.S. Sec. 982a.” (O.R. 60.) In making disposi-
tion of this Motion, Judge Hatch, on May 18, 1999, entered the following Court

Minute:

State appears by James Thornley. Def. appears w/atty. Doug
Elliott. Ct. orders J & S vacated.

Pursuant to prev. plea, it is J & S of Court that Def. serve a

term of 4 yrs. in DOC on Ct. I; Def. to serve a term of 1 yr. in BCJ on
Cts. Ill & IV —-torun c/c.

(O.R. 67.) Also entered was a formal journal entry of Judgment and Sentence.
This Judgment and Sentence declared Petitioner on May 18, 1999, was found
guilty of Counts I, III, and IV, and was on that date sentenced to four years in
the custody of the Department of Corrections on Count 1 and to terms of one
year each in the custody of the Bryan County Sheriff upon Counts III and IV.
The Judgment and Sentence further asserted all terms were to be served concur-
rently. (O.R. 74.) No fine was indicated. Lastly the Judgment and Sentence

states:

The Court further advised the Defendant of his/her rights and
procedure to appeal to the Court of Criminal Appeals of the State of
Oklahoma, and that if he/she desired to appeal and was unable to
afford counsel and a transcript of the proceedings, that the same
would be furnished by the State subject to reimbursement of the
cost of representation in accordance with Sec. 1355.14 of Title 22.

(O.R. 75.) Petitioner did not bring a direct appeal from this Judgment and

Sentence.

II. Post-Conviction Proceedings Before the District Court
In his post-conviction application, Petitioner states he “agrees with the

States [sic] legal analysis.” (O.R. 82.) He thus concedes a suspended sentence
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for trafficking is prohibited by law. Nevertheless Petitioner complains the District
Court “was without the jurisdiction and authority to modify the sentence in this
case.” (O.R. 82.) Petitioner further alleged modification was improper because
the State requested the modification and not Petitioner.

In addressing these complaints the District Court found, among other
things, that its authority for modification of Petitioner’s sentence was derived
from “22 O.S. Sec. 982a.” The District Court held this statute “provides this
Court the authority to modify its sentence in a criminal case within one (1) year
after such sentence is imposed without the requirement of any request for
same from either the defendant or the State.” (O.R. 89) (emphasis in origi-

nal). The District Court concluded Petitioner’s Application must be denied.

III. Petitioner’s Appellate Claims of Error

In this appeal of the trial court’s decision denying post-conviction relief,
Petitioner’s claims of error may be summarized as follows: (1) it was error for the
District Court to deny relief because the State did not file a response to Peti-
tioner’s Application for Post-Conviction Relief; (2) the District Court’s October 3,
2000, Court Minute did not make proper findings of fact and conclusions of law;
and (3) as the State at the time of sentencing did not object to Petitioner’s sen-
tence, it could not subsequently ask for modification of sentence, and without a
lawful request for modification, the District Court did not have jurisdiction to

modify.

IV. Decision
A. Petitioner’s First Claim Is Meritless
The Court finds Petitioner’s first claim of error is without merit. That the
State did not file a response to Petitioner’s post-conviction application does not

automatically require relief be granted to Petitioner. Contrary to Petitioner’s
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District Court’s decision to modify or not to modify under Section 982a,° it is
only logical that the District Court’s authority under this section is limited to

downward modifications.®

2. Exception Allowing Void Suspension Order to be Vacated

The second relevant exception occurs in those instances where it becomes
apparent on the record that a defendant has received an illegal sentence. An
order suspending execution of a defendant’s sentence in a situation where a
suspended sentence is specifically unauthorized by statute is a prime example of
such an illegal sentence. Petitioner’s cited authorities of Bumpus v. State, 1996
OK CR 52, 925 P.2d 1208, and Davis v. State, 1993 OK CR 3, 845 P.2d 194,
provide specific instances where void or voidable suspension orders were indeed
pronounced, and because of which, corrective measures were required to be

undertaken.

tences only allowed modification within 120 days of sentencing. 22 0.S.1991, § 982a. Obvi-
ously the District Court was relying upon the amended version of the statute which extended
the time frame to twelve months; however, that version would not become effective until July 1,
1999. 1999 [1st Extraordinary Sess.] Okla. Sess. Laws, ch. 5, §8§ 20 & 453. Nevertheless,
because May 18, 1999, was within 120 days of Petitioner’s February 26, 1999, sentencing, the
modification powers granted to trial courts under Section 982a were indeed available to the
District Court on May 18, 1999. Thus the District Court’s “one (1) year” finding is of no
consequence. As the time limitation was the only substantive change made to Section 982a(A),
the analysis of that subsection rendered by this Court in today’s Order is applicable to both the
original version and the current version of Section 982a(A).

5 “[I]t is to be remembered that appeal is a creature of statute and exists only when expressly
authorized.” White v. Coleman, 1970 OK CR 133, 1 11, 475 P.2d 404, 406.

6 There are at least two circumstances which require this conclusion. The first concerns a
defendant’s right of appeal. Whether a defendant elects to appeal will often depend upon the
severity of his sentence. A defendant’s right to appeal would be compromised if Section 982a
were construed to allow the trial court, either sua sponte or by request of the State, to increase
the defendant’s sentence after the time to appeal had lapsed. The second circumstance support-
ing a construction of Section 982a as allowing only downward meodifications comes from a plain
reading of the statute itself. By its terms, before modifying sentence the trial court must find
“that the best interests of the public will not be jeopardized” by imposing a different penalty. 22
0.S.Supp.2000, § 982a(A). Although a downward penalty might well jeopardize the best interests
of the public, it would be difficult to conceive of an increased penalty which would. Thus it
appears Section 982a’s intent is to permit reductions in sentence when it becomes apparent after
a defendant’s imprisonment that the sentence originally imposed is of a length greater than
necessary to protect the public and to serve the general societal purposes of punishment.
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Bumpus and Davis each demonstrate what is to occur to correct an exist-
ing sentence discovered to be illegal. Although Petitioner admits his suspended
sentence is unauthorized by law, he argues both Bumpus and Davis prohibit the
act of forcing a new sentence upon a defendant when it is learned an illegal
sentence has been entered. To some extent Petitioner is correct, but nonetheless
fails to realize the full import of these decisions.

The defendants in both Bumpus and Davis received their illegal suspended
sentences as a result of a plea agreement. It was only after sentencing that it
became apparent on the record that the orders suspending their respective
sentences were unlawful and would have to be vacated. Upon vacating the
suspension orders the defendants lost a substantial benefit of their plea bargain
and their plea could no longer be considered voluntary.

As Petitioner correctly observes the Bumpus and Davis defendants could
not be forced to stand upon their former pleas and receive non-suspended
sentences. As a matter of right they were allowed to withdraw their pleas if they
so desired. Where Petitioner misconstrues Bumpus and Davis is in those sus-
pended sentence situations where a defendant, after being given an opportunity
to withdraw his plea of guilty or nolo contendere, has elected to allow such
former plea to remain entered. In that situation, the void portion of the unlawful
sentence, i.e., the order suspending, will be vacated and the remaining lawful
portion of the sentence will be allowed to remain in full force and effect. In Davis
that is precisely what occurred on appeal. Dauvis, at § 13, 845 P.2d at 198. In
Bumpus the Court remanded so that the defendant could make his election to
withdraw, or not to withdraw, his plea. Bumpus, at § 15, 925 P.2d at 1212.

Petitioner’s situation does not parallel that of either Davis or Bumpus.

Instead it differs in one crucial respect: Petitioner’s unlawful suspension order



was not the result of any plea agreement. Petitioner entered a blind plea and
received his ten year sentence with the last nine years suspended based upon
evidence presented at sentencing. As Petitioner’s sentence was not the result of
a plea bargain, he cannot claim his nolo contendere plea was involuntary due to
the District Court vacating the suspension order.

Contrary to Petitioner’s claim, the District Court was obligated as concerns
Petitioner’s Trafficking sentence to vacate the void portion of the sentence by
eliminating the order of suspension.” At that point Petitioner was left with a
lawful, unsuspended, ten-year sentence of imprisonment for Trafficking. It
would not have been error for the District Court to have left this sentence intact.
Nevertheless, the District Court chose to reduce Petitioner’s sentence through its
authority under Section 982a. Sentence reduction occurred by the District
Court modifying Petitioner’s ten year sentence to a four-year term of imprison-
ment. Further downward modification occurred by the District Court’s deletion
of the $25,000.00 fine and by its order directing the Trafficking sentence be
served concurrently with Petitioner’s misdemeanor sentences. Lastly the District
Court reduced the overall length of time Petitioner would be incarcerated by
ordering the two consecutive one-year terms for Petitioner’s misdemeanor con-
victions to be served concurrently.

Except in two regards, the District Court’s actions were proper and its
sentencing orders valid up to that point. The first error that this Court observes
occurring is in the resentencing of Petitioner upon his two misdemeanors con-
victions. These sentences were not unlawful. Thus it was error for the District

Court to vacate its February 26, 1999, Judgment and Sentence and on May 18th

7 See Robertson v. State, 1995 OK CR 6, 9, 888 P.2d 1023, 1025 (trial court was obligated to
vacate void sentence and, if defendant did not withdraw his guilty plea, resentence him to a
lawful term of imprisonment).
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impose a new Judgment and Sentence for the two misdemeanor convictions.
Rather the District Court was limited to only modifying Petitioner’s sentences
under its Section 982a authority. The District Court had no authority to vacate
the misdemeanor convictions for which sentences had commenced with its
execution of the February 26th Judgment and Sentence.

The second error occurring on May 18th is in the District Court vacating
the judgment portion of Petitioner’s Trafficking conviction. Instead the proper
procedure was for the District Court to simply resentence Petitioner by vacating
the suspension order and leaving the remaining ten-year term of imprisonment
intact and at that point proceed to modify the sentence under Section 982a.
Only if Petitioner requested and was granted leave to withdraw his nolo conten-
dere plea to Count I could the District Court have completely vacated Petitioner’s

Judgment and Sentence for Trafficking.

3. Upon Resentencing, Petitioner Was Required to be
Given an Opportunity to Commence a Certiorari Appeal

When the District Court vacated Petitioner’s suspension order, it left
Petitioner with an unsuspended sentence of ten-years imprisonment. This was a
resentencing of Petitioner which started Petitioner’s appeal time anew.®8 Because
Petitioner’s conviction was the result of a plea of nolo contendere, the procedure
for appealing from his new sentence had to be brought through petition for writ
of certiorari.? To commence a certiorari appeal a defendant must first move “to
withdraw the plea within ten (10) days from the date of the pronouncement of

the Judgment and Sentence.”10

8 Houghton v. City of Wewoka, 1988 OK CR 86, 9 6, 753 P.2d 933, 935.

9 Rule 1.13(G) & Section IV, Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch. 18,
App. (2001}; 22 0.S.1991 § 1051(a).

10 Rule 4.2(A).



The findings contained within the District Court’s May 18th Judgment and
Sentence and final post-conviction judgment do not reveal Petitioner was advised
that he could request leave to withdraw his nolo plea to Count 1, Trafficking
Methamphetamine. The general findings contained within the May 18, 1999,
Judgment and Sentence and within the final judgment denying post-conviction
relief are not sufficient for this Court to determine if Petitioner was made fully
aware of his right to ask to withdraw his nolo plea as the first step to be taken if
he desired to appeal the resentencing order. Such findings regarding a defen-
dant’s right to appeal would likely suffice as an adequate record in any regular
plea and sentencing proceeding, but due to the peculiar circumstances of Peti-
tioner’s case, the Court concludes such findings are inadequate.!!

Under these unique circumstances, remand is required so that an eviden-
tiary hearing can be held to determine if Petitioner was or was not advised of his
right to commence a certiorari appeal by filing an application to withdraw his
nolo plea to Count 1.2 Further, remand is necessary to correct the District
Court’s vacation of the judgments in Counts I, III, and IV, and to correct the
resentencing of Petitioner upon the Count III and Count IV misdemeanors.

In remanding this matter, the Court stresses Petitioner’s right to have

brought a certiorari appeal from his Trafficking conviction is due to the fact

11 In this regard the Court would also note that Form 13.10 “Uniform Plea of Guilty—Summary
of Facts” found at Rule 13.0 of the Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch.
18, App. (2001), was used by the parties and the District Court at the time of Petitioner’s nolo
contendere plea. Because Petitioner was not sentenced on the day of his plea, Petitioner was
not asked to complete the “Notice of Right to Appeal” section of this form. (O.R. 50.} This
section advises defendants of the need to first file an application to withdraw plea if he or she
wants to appeal. Thus in this post-conviction appeal record there is nothing indicating Peti-
tioner was ever at any time specifically told he had a right to file an application to withdraw his
plea once sentence was imposed.

12 Cf. Couch v. State, 1991 OK CR 67, § 2, 814 P.2d 1045, 1046 (remand was required to allow
defendant an opportunity to withdraw guilty plea where trial court, upon resentencing, did not
advise defendant of right to withdraw plea but instead told defendant he could only appeal the
new sentence).
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Petitioner was resentenced for trafficking and not due to the fact Petitioner’s
sentence was modified under Section 982a. Again the Court emphasizes there is
no right of appeal downward modifications made under Section 982a. Further
the Court would stress that unlike the situations in Bumpus and Dauvis, Peti-
tioner has no absolute right to withdraw his plea. Petitioner’s right to seek leave
to withdraw his nolo plea comes about only because such is the initial step for
commencing a certiorari appeal from his resentencing on Count I. If Petitioner
makes application to withdraw his nolo plea, the District Court must in its
sound discretion decide the application in the manner outlined within Rule
4.2(B).

IT IS THEREFORE THE ORDER OF THIS COURT that Petitioner’s
matter be remanded to the District Court for further proceedings consistent with
the above findings and conclusion of this Court. Unless counsel is waived in a
manner allowed by law, the District Court shall afford Petitioner an opportunity
to employ counsel for all proceedings on remand. If Petitioner is found indi-
gent, the District Court shall allow Petitioner court-appointed counsel.

IT IS THE FURTHER ORDER OF THIS COURT that upon remand the
District Court shall vacate its May 18, 1999, Judgment and Sentence. It shall
thereupon enter a journal entry showing Petitioner was found guilty on Febru-
ary 26, 1999, on Count I, Trafficking Methamphetamine, and was subsequently
resentenced on May 18, 1999. The journal entry shall further reflect that
resentencing was required because Petitioner’s suspended sentence was not
authorized by statute, and hence the District Court vacated the order sus-
pending the last nine years of Petitioner’s ten-year term of imprisonment in
Department of Corrections custody. The journal entry shall indicate the Dis-

trict Court, under the authority of 22 0.S.1991, § 982a, modified Petitioner’s
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ten-year term of imprisonment to a term of four (4) years imprisonment in the
custody of the Department of Corrections, deleted the fine, and ordered Peti-
tioner’s sentence on Count I to be served concurrently with his sentences on
Counts III and IV. Lastly the journal entry should reflect Petitioner’s sentences
on Counts III and IV were modified under Section 982a by directing they be
served concurrently with each other and concurrent with Count I.

IT IS THE FURTHER ORDER OF THIS COURT that upon remand the
District Court shall conduct an evidentiary hearing and make written findings of
fact and conclusions of law on the issue of whether Petitioner through no fault of
his own was denied a right to commence a certiorari appeal from his May 18th
resentencing. In this regard the District Court shall determine whether Peti-
tioner, upon his May 18, 1999, resentencing, was timely made aware by Judge
Hatch, trial counsel, or other source of his right to initiate a certiorari appeal
from his Judgment and Sentence on Count I by moving to withdraw his plea of
nolo contendere. If determining Petitioner was not made aware of his right to
request leave to withdraw his plea but has always desired to appeal his Count I
resentencing, then the District Court shall so state and should recommend
Petitioner be allowed to commence an out of time certiorari appeal from his
resentencing. If finding Petitioner was on May 18th aware of his right to move
to withdraw his nolo contendere plea to Count [ but did knowingly waive his
right to do so, the District Court shall so state.

IT IS THE FURTHER ORDER OF THIS COURT that the District Court
may forego the above-described evidentiary hearing, if on the record while
represented by counsel and after being fully advised, Petitioner states he does
not desire to appeal from the May 18, 1999, resentencing. However, if while

represented by counsel and after being fully advised Petitioner states he does
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desire an out-of-time certiorari appeal from his May 18th resentencing, then in
that event the District Court shall conduct the evidentiary hearing. In either
event, the District Court shall include within its final findings of fact whether
Petitioner does, or does not, desire an out-of-time certiorari appeal.

IT IS THE FURTHER ORDER OF THIS COURT that a certified copy of
the District Court’s journal entry of its resentencing and Section 982a modifi-
cations, and a certified copy of its final findings of fact and conclusions of law
upon remand, shall both be filed with the Clerk of this Court within sixty (60)
days from the date of this Order. Upon receipt of these documents, this Court
will enter such other and further orders necessary for final disposition of this
post-conviction appeal.

The Clerk of this Court is directed to forward copies of this Order to the
Honorable Farrell M. Hatch, District Judge; to the clerk of the trial court, to the
office of the Bryan County District Attorney; and to S. Douglas Elliott, Peti-
tioner’s trial counsel; as well as to Petitioner.

IT IS SO ORDERED.

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this}ﬁ' day

of Maed 2001,

e e SHIX
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CHARLES S. CHAPEL, Judge
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