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“I have lived my life, and I have fought my battles, not against the 

weak and the poor—anybody can do that—but against power, against 

injustice, against oppression, and I have asked no odds from them, and 

I never shall.”----Clarence S. Darrow, Attorney for the Damned 491, 

497 (Arthur Weinberg ed. 1957). 

 

OKLAHOMA 

 

Felipe Perez, Sr., v. State, 2023 OK CR 1 (January 19, 2023):  Evidence 

(Propensity; Rebuttal):  Perez was convicted by jury in Kiowa County (the Hon. 

Clark E. Huey, presiding) of Lewd Acts.  The Court affirmed the conviction over a 

claim that the more “lurid and shocking” propensity evidence rendered the trial 

unfair, but found error in allowing the State to present propensity evidence in 

rebuttal after Perez had limited his testimony on direct solely to the charged 

offense (remanded for resentencing).  The trial court had ruled that the rebuttal 

evidence was inadmissible because the State had not provided notice within the 

required 15 days.  NOTE:  Presiding Judge Rowland Specially Concurred, joined 

by Judge Lewis, to explain in more detail the interplay between rebuttal and 

character evidence.  Jude Musseman Concurred in part, dissented in part, finding 
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that the evidence affected the finding of guilt as well as the sentence and would 

reverse for a new trial. 

Aaron Charles Buck v. State, 2023 OK CR 2 (January 19, 2023):  Presumption of 

Innocence; IAC (failure to object); Indians; Jury Instructions (Lewd Acts):   

Buck was convicted by jury in Pottawatomie County of Lewd Acts (the Hon. 

Tracy McDaniel, presiding).  The Court affirmed over claims relating to:  1) denial 

of presumption of innocence when the trial court referred to the complaining 

witnesses as “the victims” (although misstatements, did not rise to plain error or 

structural error); 2) IAC for trial counsel failing to object to the trial court 

describing the complaining witnesses as “victims”; 3) failure to instruct regarding 

the element of under 12 for punishment purposes (error but harmless); 4) excessive 

sentence; and 5) a McGirt claim where Buck was an Indian, but the trial court held 

that the Kickapoo Reservation had been disestablished. 

Matthew Bryan Buttery v. State, No. RE-2021-1042 (Okl.Cr., January 19, 2023) 

(unpublished):  Suspended Sentences:  In this revocation case out of McIntosh 

County, the Court found error when the trial court ran the revoked sentence 

consecutively to another sentence.  NOTE:  Judge Lumpkin and Presiding Judge 

Rowland concurred in result. 

Misol Duran v. State, No. F-2021-356 (Okl.Cr., January 19, 2023) (unpublished):  

Informations:  Duran was convicted in Tulsa County (the Hon. Tracy Priddy, 

presiding) of Rape in the First Degree.  The Court affirmed over several claims, 

including the fact that even though Duran was charged with rape by force or fear, 

the evidence and the State’s theory of prosecution was rape by use of a drug.  The 

State presented no evidence of force or fear.  NOTE:  Presiding Judge Rowland 

Specially Concurred, noting that Duran was correct that the State proceeded at trial 

under a theory of prosecution different from that charged in the Information, but 

that since Oklahoma is a notice pleading state, Duran was on notice and there was 

no prejudice.  Judge Lumpkin concurred in results, concluding that a confrontation 

claim should have been reviewed for abuse of discretion rather than de novo. 

United States v. Justin Lee Smith, No. 22-CR-230-GKF (N.D. Okla., January 9, 

2023):  Search & Seizure (Search Warrants; Delay):  District Judge Gregory K. 

Frizzell granted a motion to suppress based on a 296-day delay in the Government 

obtained a search warrant. 

 

TENTH CIRCUIT 
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United States v. Roger Bryant Harbin, No. 21-8038 (10th Cir., December 27, 2022) 

(Published) (Bacharach, Murphy & Carson):  Federal Sentencing Guidelines 

(Career Offender):  Harbin pled guilty to various drug and firearm offenses.  On 

appeal he challenged his sentence enhancement under USSG 4B1.1 (Career 

Offender based on prior drug offenses).  The panel held that there was no plain 

error.   

Timothy Sumpter v. State of Kansas, No. 20-3186 (10th Cir., December 28, 2022) 

(Published) (Holmes, C.J., Kelly & Matheson):  IAC:  Sumpter was convicted of 

several kidnapping/sexual assault offenses in Kansas.  He filed a 2254, which was 

granted in part on the basis of IAC.  Here, the panel reversed this grant of relief, 

concluding that the decision of the state court was not unreasonable because there 

was no prejudice based on the facts which supported the aggravated kidnapping 

conviction. 

 

UNITED STATES SUPREME COURT 

 

“Only Supreme Court justices and schoolchildren are expected to and 

do take the entire summer off.” –Chief Justice John Roberts 

(statement made while he served as a lawyer in the Reagan 

Administration). 

 

No new cases. 

 

 

OTHER CASES OF NOTE 

 

United States v. Jacob Boone Wright, No. 21-40849 (5th Cir., January 18, 2023):  

Search and Seizure (Seized):  Wright as “seized” when the officer activated her 

emergency lights and almost simultaneously ordered him to stay in his car, which 

he continued exiting but stood beside.  Because the district court concluded that the 

seizure occurred later, the case remanded. 

United States v. John Steven Stark, No. 22-40557 (5th Cir., January 9, 2023):  

Restitution:  The issue was whether the Government can seize an inmates stimulus 

check for restitution.  It can. 
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VICTORIES 

 

BJ BAKER, Tahlequah, secured a not guilty verdict in a Lewd Molestation case 

in Cherokee County.  Good work, BJ! 

 

HEARSAY 

 

CELL PHONES:  Story from The Marshall Project about inmates using cell 

phones to, as Mark Hoover put it, MacGyver their way through life in prison. 

METH:  A collaborative in Tulsa is trying to deal with solutions to the meth 

problem. 

NEW JUDGES:  New judges in Comanche County have been sworn.  Also, new 

judges in Creek County were sworn. 

TREATMENT:  An attorney in Lincoln County arrested on drug charges has been 

ordered to inpatient treatment. 

JAIL DEATHS:  Two officials at the Cleveland County Sheriff’s Office have 

resigned after two female inmates have died within a week. 

CAMERAS:  DOC needs to upgrade its security camera system. 

CLOSING:  A DOC Community Corrections Center in OKC is closing. 

COMMENT:  OKC attorney Ed Blau comments on the murder case in Cyril. 

CHARGED:  A former deputy in Tulsa County has been charged with stealing 

more than $1,000.00 in ammunition from the Sheriff’s Office. 

APPOINTED:  Calvin Prince has been appointed to the Pardon and Parole Board 

by Gov. Stitt.  Retired Judge Richard Miller has been appointed to the Pardon 

and Parole Board by the OCCA. 

TIME:  Attorney General Gentner Drummond issued a press release asking for 

additional time between executions. 

TIME II:  How long between the date of purchase of a firearm to the date of use in 

a crime?  In Oklahoma, it is 6.64 years. 

https://www.tahlequahdailypress.com/news/jurors-find-man-not-guilty-of-molestation/article_2a28278a-4e16-546f-af77-7accd090f61d.html
https://www.themarshallproject.org/2023/01/19/cell-phones-in-prisons-tiktok-education
https://stateimpact.npr.org/oklahoma/2023/01/19/a-collaborative-in-tulsa-models-how-oklahoma-communities-can-fight-the-methamphetamine-epidemic/
https://www.southwestledger.news/news/new-judges-begin-term
https://sapulpaherald.com/creek-county-judges-begin-another-four-years/
https://www.lcnok.com/lincoln-county-news-news/wellston-attorney-ordered-patient-treatment
https://www.oudaily.com/news/cleveland-county-detention-center-administrators-resign-community-members-react/article_11d34e16-9203-11ed-b108-ff874de1ee3b.html
https://www.woodwardnews.net/oklahoma/news/upgrades-sought-for-security-cameras-in-oklahoma-prisons/article_9d4565bf-4a4e-5a83-a86b-4e067abf9ff3.html
https://www.news9.com/story/63cab317289b047dd7a7c3fc/okc-womens-correctional-center-closing
https://okcfox.com/news/local/defense-attorney-athena-brownfield-ed-blau-alysia-adams-ivon-caddo-county-cyril-grady-county-district-attorney-jason-hicks-murder-osbi-oklahoma-rush-springs-child-body-found-gag-order-sealed-documents-child-neglect-charges-funeral-enid-biological-parents
https://tulsaworld.com/news/local/crime-and-courts/former-tulsa-county-sheriffs-deputy-indicted-accused-of-stealing-more-than-1k-worth-of-ammo/article_07664eb2-9909-11ed-974c-07ca697a7ae5.html
https://oklahoma.gov/governor/newsroom/newsroom/2023/january2023/governor-stitt-appoints-calvin-prince-to-pardon-and-parole-board.html
https://www.madillrecord.net/news/miller-named-parole-board
https://www.oag.ok.gov/articles/attorney-general-drummond-files-request-more-time-between-executions
https://www.thecentersquare.com/oklahoma/this-is-the-average-time-to-crime-for-firearms-in-oklahoma/article_39ec5c11-6ddf-523d-8cf5-af103149521d.html


MOVE:  Griffin Memorial Hospital may move out of Norman. 

THEFTS:  Moore police warn of a rise in “distraction-style” thefts. 

FOUND:  A deputy in Canadian County discovered 40 kilos of cocaine in a hidden 

compartment of a vehicle (note the “branding” on the packaging). 

RETIRED:  The Grady County Sheriff is retiring. 

PROFILE:  Media profile of McClain County Court Clerk Kristel Gray. 

HELP:  A program called “Justice Link” is trying to help indigent defendants in 

Tulsa County navigate the criminal justice system. 

DOC:  DOC is desperate for medical professionals. 

GEAR:  OKC PD has new less-than-lethal gear. 

TROUBLE:  Tulsa attorney Jeff Krigel is in trouble with the law. 

HOMICIDES:  There were 74 confirmed homicides in OKC last year. 

OVERPAID:  The Oklahoma County Jail Trust accidentally overpaid the IRS 

more than $600.000.00 and is trying to give it back.  

CHARGED:  A Cotton County Commissioner has been charged with 

embezzlement for utilizing county employees to build his campaign signs on 

county time. 

PHOTO:  Photo of the lawyers in the Orders Division of the OCCA. 

 

WACKY CRIME 

 

KANSAS:  A man proceeding pro se in Kansas claims that his threat to a U.S. 

Representative was actually from God. 

STILLWATER:  A cow wandered up to the Olive Garden in Stillwater, according 

to Mark Hoover, it heard about the soup & salad special (see story). 

URGES:  A Lincoln County man set many fires because of “uncontrollable urges.” 

ROBBERY:  A woman tried to rob a liquor store…but locked inside it. 

https://www.newson6.com/story/63c8c50deebff507aa02a323/griffin-memorial-hospital-may-find-new-home-in-oklahoma-city
https://kfor.com/news/local/police-warning-of-rise-in-distraction-style-thefts/
https://kfor.com/news/local/40-kilos-of-cocaine-discovered-in-canadian-county-traffic-stop/
http://www.chickashatoday.com/2023/01/17/grady-county-sheriff-to-retire/
http://www.purcellregister.com/stories/an-interesting-neighbor,51444?
https://ktul.com/news/local/nonprofit-highlights-work-helping-tulsans-navigate-court
https://kfor.com/news/local/oklahoma-department-of-corrections-announces-million-dollar-investment-to-recruit-medical-professionals/
https://www.news9.com/story/63c98aecdf1ae907212851c5/ocpd-unveils-new-lessthan-lethal-equipment
https://www.newson6.com/story/63c24743fb8e63071ce8e6a6/tulsa-attorney-charged-with-rape-intimidating-witness
https://www.news9.com/story/63bdee51392a10072444c623/oklahoma-city-police-confirm-74-homicides-in-2022
https://kfor.com/news/local/clerical-error-costs-oklahoma-county-jail-thousands-of-dollars/
https://www.kswo.com/2023/01/09/cotton-co-commissioner-faces-embezzlement-charges-misuse-county-employees/
http://okcca.net/orders-division/
https://www.joplinglobe.com/news/local_news/jury-deliberates-man-says-threat-to-lawmaker-was-from-god/article_85ce8bb9-2421-5754-9690-0abdefa9c0d5.html
https://okcfox.com/news/instagram/stillwater-police-department-spd-stillwater-animal-welfare-cow-bovine-olive-garden-italian-restaurant-texas-roadhouse-soup-or-salad-animal-farm-rogue-runaway-cow-moo-oklahoma-january-12-2023
https://kfor.com/news/local/man-claims-uncontrollable-urges-drove-him-to-set-several-wildfires/
https://www.kswo.com/2023/01/10/woman-gets-locked-liquor-store-arrested-by-police/


 

 

OKLAHOMA CRIMINAL DEFENSE WEEKLY 

 

SUBSCRIPTIONS AND SUBMISSIONS: To subscribe to the Oklahoma 

Criminal Defense Weekly just send an e-mail to James L. Hankins at 

jameshankins@ocdw.com and include the e-mail address to which you want the 

issues to be delivered. I am sending out the issues for free now to whoever wants to 

receive them. Submissions of articles, war stories, letters, victory stories, comments 

or questions can be sent to Mr. Hankins via e-mail or you can contact him by phone 

at 405.753.4150, by fax at 405.445.4956, or by regular mail at James L. Hankins, 

MON ABRI BUSINESS CENTER, 2524 N. Broadway, Edmond, OK 73034. 

ABOUT THE OCDW: The Oklahoma Criminal Defense Weekly is compiled, 

maintained, edited and distributed weekly by attorney James L. Hankins.  Archived 

issues can be obtained by contacting Mr. Hankins directly, although some of them 

are on the web site at www.ocdw.com.  OCDW accepts no money from sponsors.  

Mr. Hankins is solely responsible for its content.  The OCDW web site is maintained 

by Spark Line. 

COPYRIGHT STATEMENT & DISCLAIMER:  ©2005-2023 by James L. 

Hankins.  All rights reserved.  OCDW hereby grants free use of these materials for 

any non-commercial purpose provided that proper credit to the OCDW is given.  In 

the event that copyrighted works are included in an edition of the OCDW such works 

may not be reproduced without the consent of the copyright holder because under 

federal law the OCDW has no authority to allow the reproduction of the intellectual 

property of others.  For purposes that go beyond “fair use” of the copyrighted 

material under federal law, the permission of the copyright holder must be obtained.  

If you are a copyright holder and object to any portion of an issue of the OCDW, 

please contact the publisher, James L. Hankins, at the contact information above 

(located under the SUBSCRIPTIONS AND SUBMISSIONS section).  Finally, the 

materials presented in this newsletter are for informational purposes only, and are 

not, nor intended to be, legal advice or to create an attorney-client relationship.  You 

should consult an experienced attorney licensed in your jurisdiction for legal advice 

applicable to the specific facts of your case.  Cases are summarized in each weekly 

issue as they are issued and filed by the respective court, and are thus subject to 

being withdrawn, corrected, vacated, and/or modified or reversed without notice.  

Always conduct your own research! 
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UNSUBSCRIBE 

If you have received this e-mail in error, or no longer wish to receive the weekly 

newsletter, simply reply to the message, or send a new message, to 

jameshankins@ocdw.com and type in “UNSUBSCRIBE” in the subject line, along 

with your name and e-mail address and you will be taken off the mailing list. 

 


