
This post was published to  at 12:49:50 AM 2/26/2018 

OCDW 09.23.24 
 

 

Category       

 

 

www.ocdw.com 09.23.24 James L. Hankins, 

Publisher 

 

(with special thanks to Mark Hoover, OIDS, for contributing regularly) 

 

“I have lived my life, and I have fought my battles, not against the 

weak and the poor—anybody can do that—but against power, against 

injustice, against oppression, and I have asked no odds from them, and 

I never shall.”----Clarence S. Darrow, Attorney for the Damned 491, 

497 (Arthur Weinberg ed. 1957). 

 

OKLAHOMA 

 

Michael Dwain Cypert v. State, No. F-2023-97 (Okl.Cr., September 19, 2024) 

(unpublished):  Assault & Battery (Corrections Officer):  Cypert was convicted 

by jury in Comanche County (the Hon. Jay S. Walker, presiding) of Assault & 

Battery on a Corrections Officer.  The Court affirmed, but addressed a claim on 

appeal that the complaining witness was not a “corrections officer” because he 

worked for the private company GEO Group, and not the State.  The Court 

construed the statute to include this situation. 

David Flores Villanueva v. State, No. F-2022-686 (Okl.Cr., September 12, 2024) 

(unpublished):  Appellate Practice:  In this Murder case out of Comanche County, 

the Court affirmed, but I included the opinion because the Appellant attempted to 
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raise an issue concerning admission of a text message, but the Court deemed this 

claim forfeited and did not address the merits at all because the appellate brief did 

not contain a statement of the standard of review.  The Court deemed this non-

compliance with its Rules.  NOTE:  The Court has been increasingly nit-picky in 

this area, particularly with briefs raising more than one claim in a proposition of 

error, but this is the first opinion I have seen that forfeits a claim because there was 

no statement of the standard of review.  This seems like an exceedingly harsh 

sanction (as if the Court is unaware of the standard of review).  As a practice 

pointer, I always set forth the standard of review in a separate, clearly labeled 

section to avoid this sort of thing. 

 

TENTH CIRCUIT 

 

United States v. Enrique Martinez-Espinoza, No. 23-2139 (10th Cir., August 2, 

2024) (Published) (McHugh, Murphy & Carson):  Guilty Pleas:  In this illegal re-

entry case, the district court rejected a proposed plea agreement, but erred by not 

informing the accused of his post-plea rejection rights under Rule 11(c)(5).  

However, the panel applied plain error review and did not grant relief.  

United States v. Francis F. Joseph, No. 23-1192 (10th Cir., July 29, 2024) 

(Published) (McHugh, Murphy & Carson):  Confrontation/Cross-Examination; 

Experts; Federal Sentencing Guidelines (Loss Calculation):  A physician was 

convicted by jury of fraud in a COVID-related relief scheme, and the panel 

affirmed over claims related to:  1) sufficiency; 2) limitations on cross-

examination; 3) denial of admission of a defense exhibit; 4) admission of expert 

testimony by a lay witness relating to math calculations (this was error, but 

harmless); 5) admission of 404(b) evidence; 6) refusal to give defense requested 

jury instructions; and 7) loss calculation. 

 

UNITED STATES SUPREME COURT 

 

“Only Supreme Court justices and schoolchildren are expected to and 

do take the entire summer off.” –Chief Justice John Roberts 

(statement made while he served as a lawyer in the Reagan 

Administration). 
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No new cases. 

 

 

OTHER CASES OF NOTE 

 

United States v. Ethan Sturgis Day, No. 23-50636 (5th Cir., September 16, 2024):  

Federal Sentencing Guidelines (Financial Hardship):  In this fraud/conspiracy 

case, the panel held that a six-level enhancement for fraud that “resulted in 

substantial financial hardship to 25 or more victims” did not apply in this case. 

 

VICTORIES 

 

ROBERT “BOBBY DON” GIFFORD, OKC, secured acquittals in the 

federal court on a four-count indictment charging the client with Felon in 

Possession Firearm, Trafficking, and Possession of Short-Barreled Rifle.  Trial was 

before Judge Russell in the W.D., AUSAs Nichols and West, ATF Agent David 

Moore, and OKC police witnesses as well.  The defense called seven witnesses and 

the client testified.  The defense centered around what Bobby Don called the “hot 

potato defense” meaning that the client may have picked up a gun, but promptly 

placed it back down upon realizing that it was real.  Note that the OKC PD lab 

does not test for THC quantitative levels.  Great job, Bobby Don! 

JAMES BENITEZ, OKC, won his first jury trial as an OIDS lawyer for Jarrod 

Stevenson in Kay County.  The allegation was Rape I where the complaining 

witness seemed to have trouble telling the truth when making statements about the 

incident, and in fact identified the assailant as a dark-skinned black male when the 

client was very white.  Also, and this is a good practice pointer to prepare 

thoroughly, James called a witness who contradicted the complaining witness that 

was discovered in a stack of recorded interviews.  The State did not call this 

witness and then complained when the trial judge allowed the defense to tell the 

jury that the State knew about this witness who proved the complaining witness 

was lying, but hoped that they would never find out about it.  Great job, James! 

JODIE GAGE, Stillwater, secured an acquittal in Payne County for a client of 

murdering his older brother.  Some jurors were visibly upset upon leaving the 

courtroom after finding that the killing was justified.  Presiding was the Hon. 

Michael Kulling.  Excellent work, Jodie!  
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HEARSAY 

 

RIP:  The Cleveland County K-9 dog died unexpectedly.  This story may take a 

darker turn because the Cleveland County Sheriff is asking the OSBI to investigate 

the incident because the dog was found in a hot patrol car.  It is difficult to 

believe a law enforcement officer would do that, but nothing much surprises me 

anymore. 

HAIR:  John Lilley Correctional Center has a new inmate-built barber shop.  Also, 

inmates serving life at Joseph Harp are building for children rocking chairs/riding 

toys that look like motorcycles. 

FIRING:  The OSBI will investigate the firing of the Pawhuska Chief of Police. 

KIT:  A rape kit from an incident in Ada was handled poorly. 

LAYOFFS:  The Cleveland County Sheriff’s Office has laid off 24 employees. 

ARRESTED:  A Prague police officer and his wife have been arrested for child 

abuse. 

SURVIVOR’S ACT:  Oklahoma Voice has alleged that Tulsa County District 

Attorney Steve Kunzweiler is requiring defendants to waive their rights under the 

Oklahoma Survivor’s Act to facilitate plea deals. 

MONEY:  All 77 county Sheriffs in Oklahoma will receive grant money from the 

Attorney General. 

RESIGNED:  Brian Lovell has resigned from the bench in Garfield County, citing 

dementia. 

APPOINTED:  The OJA Board has appointed an interim Director. 

CLARIFICATION:  The OSBI Commission has clarified how it will handle 

future allegations of wrongdoing by a Director. 

LAWTON:  An OU professor of sociology is going to conduct a comprehensive 

study on crime and safety in Lawton. 

AI:  The OKC PD is now using an AI program “Draft One” to assist officers in 

writing police reports. 
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TEARS:  As Mark Hoover states, when the local newspaper reports that boxes of 

Kleenex were distributed prior to a preliminary hearing, you know it is going to be 

bad. 

SEARCHES:  Gov. Stitt has signed a bill allowing searches of third-party 

residences in domestic cases. 

 

WACKY CRIME 

 

EXCUSABLE?:  A Tulsa motorist caught driving 123 mph…claimed that he had 

to go #2. 

HEADLINE ALLITERATION:  From The Chronicle:  “Pricy Purse Theft 

Allegation Puts Woman on Probation in the Pokey.” 

 

 

OKLAHOMA CRIMINAL DEFENSE WEEKLY 

 

SUBSCRIPTIONS AND SUBMISSIONS: To subscribe to the Oklahoma 

Criminal Defense Weekly just send an e-mail to James L. Hankins at 

jameshankins@ocdw.com and include the e-mail address to which you want the 

issues to be delivered. I am sending out the issues for free now to whoever wants to 

receive them. Submissions of articles, war stories, letters, victory stories, comments 

or questions can be sent to Mr. Hankins via e-mail or you can contact him by phone 

at 405.753.4150, by fax at 405.445.4956, or by regular mail at James L. Hankins, 

MON ABRI BUSINESS CENTER, 2524 N. Broadway, Edmond, OK 73034. 

ABOUT THE OCDW: The Oklahoma Criminal Defense Weekly is compiled, 

maintained, edited and distributed weekly by attorney James L. Hankins.  Archived 

issues can be obtained by contacting Mr. Hankins directly, although some of them 

are on the web site at www.ocdw.com.  OCDW accepts no money from sponsors.  

Mr. Hankins is solely responsible for its content.  The OCDW web site is maintained 

by Spark Line. 

COPYRIGHT STATEMENT & DISCLAIMER:  ©2005-2024 by James L. 

Hankins.  All rights reserved.  OCDW hereby grants free use of these materials for 

https://www.woodwardnews.net/community/family-moved-to-tears-by-evidence-in-child-abuse-case/article_ad1908b6-63d5-11ef-ae4d-7355e457066b.html
https://www.fox23.com/news/gov-stitt-signs-domestic-assault-and-battery-search-warrant-bill/article_4bd22c8e-6490-11ef-8ed3-dbe8448b8d58.html
https://ktul.com/news/local/i-have-to-poop-tpd-says-bathroom-emergency-the-excuse-for-driver-caught-going-123-mph-tulsa-police-department-excuse-thursday-work-boogie-bowel-movement
https://thechronicle.news/pricey-purse-theft-allegation-puts-woman-on-probation-in-the-pokey/
http://www.ocdw.com/engine/emw.exe/*qshome=home
http://www.ocdw.com/
http://www.sparklinetec.com/


any non-commercial purpose provided that proper credit to the OCDW is given.  In 

the event that copyrighted works are included in an edition of the OCDW such works 

may not be reproduced without the consent of the copyright holder because under 

federal law the OCDW has no authority to allow the reproduction of the intellectual 

property of others.  For purposes that go beyond “fair use” of the copyrighted 

material under federal law, the permission of the copyright holder must be obtained.  

If you are a copyright holder and object to any portion of an issue of the OCDW, 

please contact the publisher, James L. Hankins, at the contact information above 

(located under the SUBSCRIPTIONS AND SUBMISSIONS section).  Finally, the 

materials presented in this newsletter are for informational purposes only, and are 

not, nor intended to be, legal advice or to create an attorney-client relationship.  You 

should consult an experienced attorney licensed in your jurisdiction for legal advice 

applicable to the specific facts of your case.  Cases are summarized in each weekly 

issue as they are issued and filed by the respective court, and are thus subject to 

being withdrawn, corrected, vacated, and/or modified or reversed without notice.  

Always conduct your own research! 
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If you have received this e-mail in error, or no longer wish to receive the weekly 

newsletter, simply reply to the message, or send a new message, to 

jameshankins@ocdw.com and type in “UNSUBSCRIBE” in the subject line, along 

with your name and e-mail address and you will be taken off the mailing list. 

 


